STOP FOSTER CARE AGENCIES FROM TAKING CHILDREN’S
RESOURCES

Daniel L. Hatcher”

Like a novel from the grave of Charles Dickens, foster care agencies
are partnering with companies to search for children who are disabled or
have dead parents—in order to take their money for state revenue. The
agencies are monetizing vulnerable children. In Florida, a contract
document with the Public Consulting Group describes “[p]redictive
analytics” and “data mining techniques” to “score” and “triage” foster
children to maximize revenue.! In Maryland, an assessment report by
MAXIMUS, Inc. describes foster children as a “revenue generating
mechanism.”?

Largely unknown to the public, states and their contractors have
carried out the strategies for years: targeting children who might be
determined disabled or whose parents have died, applying for federal
disability (Supplemental Security Income — “SSI”) and survivor (Old
Age, Survivors and Disability Insurance Program — “OASDI”) benefits
on their behalf, and then taking control of the children’s money as
representative payee.®> Often, the children never see the money and
receive no benefit.* Many states also confiscate Veteran’s Assistance
benefits from children whose parents died in the military.> And some
states take even more.® The Nebraska foster care agency even drafted a
regulation so it can claim a foster child’s burial space.’

By taking foster children’s resources to reimburse state costs, foster
care agencies are forcing children to pay for their own care when the
agencies and states are already legally obligated to do so. Further, if a
parent or relative serves as representative payee and uses a child’s
disability or survivor benefits to help with expenses for a child’s care, the
child is better off because more funds are available to help in the
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household where the child lives. When foster care agencies take resources
from children, the children receive no benefit; their money is used to
provide neither them nor their foster care home more assistance. Rather,
the agencies ignore their fiduciary obligations and route the funds to
government coffers—while the contractors also take a cut.®

Why are foster care agencies taking resources from the very children
they exist to serve? States have not provided sufficient funding for child
welfare services, including assistance to help families stay intact so that
foster care is not needed. In a search for revenue, child welfare agencies
have prioritized their own fiscal self-interests over their purpose of
protecting the interests of children in their care.®

Cash-strapped agencies argue that taking the children’s funds is
actually good for the children, because increased agency revenue leads to
improved agency services.'® However, this rationale fails. The notion that
child welfare agencies should fund themselves by taking resources from
children they exist to serve is counterintuitive, at best. Further, foster care
agencies are not better off after they confiscate children’s resources: the
funds are either routed directly to general state coffers or the state reduces
funding for the agency based upon how much money is obtained from the
children.

These state revenue schemes target our country’s most vulnerable
children. According to past studies, foster children suffer from post-
traumatic stress disorder (PTSD) at twice the level of U.S. war veterans;*2
over one-third of children aging out of foster care never graduate from
high school:*®* only 3% complete college;** less than 50% find
employment;'® 80% suffer from mental health issues;*® over one-third
face homelessness;!’ and almost 75% of males become incarcerated by
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age twenty-six.8

Rather than taking the children’s resources, child welfare agencies
could help foster children use their own funds to prepare for the difficult
transition to independence. Examples include saving the funds for
college costs or vocational training, purchasing specialized tools or
equipment for work, helping pay future rent, purchasing a car—now
virtually a necessity for independent living—or conserving the funds for
countless other expenses the children will encounter.

In 2018, after several years of policy advocacy, litigation, and
legislative effort, Maryland became the first state to enact legislation that
begins to protect foster children’s resources.'® After strong opposition,
Governor Larry Hogan did not sign the legislation but, in an election year,
he decided not veto it either; so it became law without signature under
the state constitution.?’ The remainder of this essay summarizes legal and
policy concerns regarding states taking foster children’s funds and
explains how the Maryland law can serve as a model for other states so
that child welfare agencies follow their purpose of helping children-not
using them.

I. LEGAL AND PoLICY CONCERNS

Rather than adhering to their mission of serving children’s
individualized needs, child welfare agencies are partnering with private
contractors to place children onto revenue generating conveyor belts.
Usually without notifying the children or their advocates, the agencies
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and their contractors search for foster children to apply for disability
(SSI) or survivor benefits (OASDI).2* Although state agencies are the
least preferred choice for representative payee under federal regulations,
the contractors help the agencies gain control of the children’s funds as
payee.?? Then, after the contractors get their cut, the agencies take the
children’s benefits to replenish state revenue by maximizing the number
of children deemed disabled in order to take their disability benefits, and
taking the last remaining assets left to children from their deceased
parents.?® Contract documents illustrate how children are dissected,
sorted, and ranked based, not to prioritize serving their needs, but based
on how much revenue they can bring to the states.?*

Child welfare agencies have defended their practices of taking
children’s resources on policy grounds, arguing they are the
representative payee “of last resort,” that the federal asset limit for SSI
benefits prohibits conserving children’s funds, and that by taking
disability and survivor benefits from foster children they can better help
foster children.?® These arguments do not withstand scrutiny.

First, the state agencies have asserted that they will not serve as
representative payees for foster children if they are not able to apply the
children’s funds to repay state costs.?® This assertion is nonsensical
because the agencies essentially argue they will not take on the fiduciary
role of protecting foster children’s funds if the agencies are not able to
take the children’s funds. Further, child welfare agencies are not the “last
resort” to serve as payee.?’ In fact, the state agencies are the least
preferred choice under federal regulations, and several other options exist
for payees—including relatives, family friends, and volunteer individuals
or organizations.?® Volunteer representative payee programs already exist
for adults who are unable to manage their own Social Security benefits
and such programs could also be created for foster children.?® For
example, a program could recruit retired individuals to serve as payees
for the children, establishing mentor relationships and helping the
children manage and benefit from their own funds. Even having no payee
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would be better for foster children, because if the Social Security
Administration cannot locate a suitable payee, the foster children’s funds
would then be conserved and paid out directly to the children upon
reaching adulthood.*°

Second, the agencies argue that by taking children’s SSI (disability)
benefits, the children do not risk surpassing the federal $2,000 asset limit
to be eligible for continued benefits (which continue to be taken by the
agency). Again, the assertion is incorrect. A representative payee who
exercises true fiduciary discretion can avoid the asset limit for SSI by
using the funds on countless unmet needs for the children, rather than the
agencies taking the children’s funds to repay themselves for costs that the
children have no legal obligation to pay. Further, multiple exceptions
exist to the asset limit, including special needs trusts, ownership interest
in a home, purchasing an automobile, and buying household items and
personal effects.®! Also, the 2014 Achieving a Better Life Experience
Act® (“ABLE Act”) created new 529A plans modeled after 529 plans for
college savings, but more expansive for the needs of disabled individuals
and children.®® The plans allow conservation of SSI funds that are exempt
from the asset/resource limit, and “the funds can later be used for
education or many ways to help a disabled child/young adult—including
housing, transportation, employment training and support, assistive
technology and personal support services,” among others.3

Third, child welfare agencies have even argued they should be able to
take foster children’s funds so they have more revenue to serve all foster
children.® Such a policy conflicts with federal and state law requiring
that states must provide and pay for foster care services, not the
children.®® The policy is also counterintuitive, creating a form of foster
care that is self-funded by abused and neglected children. Further, the
practice usually does not result in more revenue for foster care agencies
but rather in savings or general fund revenue to the states.

The revenue strategy also raises legal concerns. Although the United
States Supreme Court addressed the issue in 2003 in Washington State
Department of Social & Health Services v. Guardianship Estate of
Keffeler,%" the decision was limited. The Court held that the federal law
prohibiting creditors from attaching Social Security benefits did not apply
because foster children do not owe a debt for their care and thus foster
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care agencies are not creditors.®® However, the Court recognized that
several other possible legal concerns remained undecided.*

For example, the Supreme Court did not rule on whether child welfare
agencies’ revenue practices conflict with their purpose as a fiduciary for
foster children’s interests, an obligation created by both state and federal
law. Under state laws, child welfare agencies exist to serve and protect
the best interests of abused and neglected children, establishing a
fiduciary obligation.*° Further, the agencies assume an additional layer of
fiduciary obligation under federal law when they become representative
payees for children’s Social Security benefits.*! Under the core tenant of
fiduciary law, child welfare agencies must act in the best interests of their
beneficiaries (the children) and can never use the fiduciary power to
prioritize their own interests over the interests of the children.*? The
agencies violate their fiduciary obligations when they take control over
foster children’s Social Security benefits and use those benefits for
agency/state interests rather than for the children.

The Supreme Court also has not addressed multiple constitutional
challenges, including due process and equal protection concerns and
whether state agencies taking foster children’s resources results in
unconstitutional takings.** Perhaps the most striking constitutional
concern is how child welfare agencies ignore the due process rights of
children in their care. After ranking foster children for their revenue
generating capacity, the agencies and their contractors use the children to
apply for their Social Security benefits—usually without telling the
children or their advocates.** The agencies then try to take control over
the children’s funds as representative payee, again without notice to the
children that would otherwise allow them to suggest someone else to
manage their money.*®> And when the agencies divert the children’s funds
every month to replenish state revenue, the children again do not receive
notice or opportunities to explain how their funds can be better used for
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unmet current needs or conserved for their future.*®

Il. MARYLAND LITIGATION AND LEGISLATION TO STOP FOSTER CARE
AGENCIES FROM TAKING CHILDREN’S RESOURCES

Two former foster children, Alex and Ryan, challenged the agency
practices in Maryland, including an argument that the lack of notice
violated their constitutional right to due process.*” Unfortunately, in
Myers v. Baltimore County Department of Social Services,*® the agency
successfully convinced the court to dismiss Alex’s claims under the
Maryland Tort Claims Act by arguing he should have brought the claims
within one year of entering foster care—even though he was only twelve
at the time and had received no notice of the agency’s actions.*® However,
the case of In re Ryan W.*° reached Maryland’s top appellate court, where
the court concluded that Ryan’s due process rights had been violated.>
As a result, the Maryland Court of Appeals held that foster care agencies
must give notice to foster children and their lawyers when the agencies
apply to become representative payee for the children’s funds, and must
also provide regular accountings of how the money is used.>? After
receiving notice, foster children can challenge the appointment of the
foster care agency as their representative payees and request a different
payee that will truly protect their interests. Hopefully, advocates in other
states will bring similar legal challenges—and strive to encourage
legislation such as summarized below.

While pursuing litigation in Maryland, advocates simultaneously
worked for several years on state legislation in an effort to stop the foster
care agencies from taking children’s resources. And in 2018, the
Maryland General Assembly passed the first state legislation to begin
protecting foster children’s Social Security and Veteran’s Assistance
benefits—titled “Protecting the Resources of Children in State Custody,”
spcs)?sored by Delegate David Moon and Senator Richard S. Madaleno,
Jr.

Under the new requirements, when a Maryland foster care agency acts
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as representative payee for a child receiving disability or survivor
benefits, the state must conserve at least 40% of the funds for the child
starting at age fourteen, at least 80% of the funds starting at age sixteen,
and 100% of the funds starting at age eighteen.> Thus, the children will
have more of their own money available as they near the age of
transitioning out of foster care and face the struggle for economic
independence.

The legislation specifically includes the new 529A (ABLE) accounts
as one of the options for saving the children’s funds.>® The 529A accounts
provide tax benefits, are exempt from the $2,000 asset limit that
otherwise applies to SSI benefits, and allow flexibility for the conserved
funds to be used for education, housing, transportation, employment
training, or many other ways to help a disabled young adult strive to
become independent.®® Further, the law requires the agencies to begin
providing all foster children with financial literacy training when they
reach the age of fourteen, which can help the children learn more about
the financial issues they will soon face—and to engage the children in
planning for their own futures.®’

Advocates have also been supporting federal legislative efforts to
protect foster children’s funds, beginning with a federal bill introduced
by former Congressman Pete Stark (CA) in 2007,%® and similar legislation
championed by Congressman Danny Davis (IL) in 2016.%° Hopefully, the
federal bill will be reintroduced and receive committee hearings and
votes. Until then, states should move forward on their own legislation and
make further improvements to protect all foster children’s resources.

CONCLUSION

State governments exist for the purpose of maximizing the public
welfare. Child welfare agencies exist to protect and serve the interests of
vulnerable children. When states use their child welfare agencies to
extract resources from vulnerable children in their care, the purpose of
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government is undermined, the children are harmed, and we are all
harmed as a result. Through increased awareness, litigation, and
legislative reform summarized in this essay, the harm can be stopped.



